
ordinances in effect on May :9, 1997, and still in effect todayS.

Rather, it asks that the City be ordered to process Chibardun's

permit appllcations promptly pursuant to its existing requirements

and procedures, and that the City be preempted from delaying or

denying grant of the perrnlts on the basis of additional require-

ments that are not included in, or consistent with, these existing

requirements and procedurEs.

Sections 253 (a) and 253 (d) expressly grant the Commission

jurisdiction to preempt local government actions that prohibit

entry by prospective competitors into telecommunications markets.

This authority is not negated or circumscribed merely because the

local government cloaks its prohibltion in the language of "right-

of-way management."

Here, the City has never claimed that Chibardun's May 19, 1997

excavation perml: app~:ca::ons were incomplete, defective or

~:herw:se unqualified for gran:, ~onetheless, the City immediately

departed :rom its es:abl.:shed practice of "same day" grant, and

S -:'~,.:::- C::y's :;:ter-:rr, 2rd:nance No. 849 (Exhibit J) did not
change the subs:a;:t:ve excava::or. permit requirements of Rice Lake
=:ode Sec: ':"ons E -:::. - ~ a:-:d t'.:::. . .;. Rather, the Interim Ordinance
required excavat:on permits o::::'y for construction projects with a
"vaLle of S5G,OOC Gr mor.:::" S.::-ctlon 2), and exempted entirely
"repa::"r and malr.:enanc,= worl-: 'issoc:a:ed with existing equipment and
:a::ilit':"es" ',SeC:1G:: 3 W::-r.::-as these provisions significantly
favor i:-:cumben: 'J:::':::':: :es ~'\" '?xempt lng virtually all of their
proJec:s o:her :hd;: ~a:c~ sy~·e~ rebuilds, they do not change any
::::: the fee. i:1surar.c"- 8r ::.:::~-~.n::.:::.cation provisions of Rice Lake
Code Sections 6-2"~ a.nd ~-:-.; ~~r those projects that still require
excavatlon perm::s. ~he :n:-r::.~ Jrdlnance contains no mention of
":"'':''cens.::: Agreeme:::s" :::r "::,,::::-:-:",::,: Agreements," and refers to changes
::, ex:"st:"ng ob::':'9a:::.~::s a,.::: restri:::tions only as "subjects for
:onsideration" w:.:~ respe:: :0 a ~~ture comprehensive ordinance.
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held the applications for consideration "in due course." The City

first informed Chibardun that it would delay action until it could

develop a "future telecommunications ordinance" an ordinance

which the City Administrator has admitted was contemplated only

because Chibardun wanted ::0 come to Rice Lake. The City then

requested extensive ":urther information" regarding extraneous

service I operating tee.-::. tory I rate, WPSC certification and

interconnection matters having no relationship to rights-of-way.

Finally, the City presented Chibardun with a "License Agreement"

containing obligations and :::estrictions that far exceeded the

permit requirements :n Rice Lake Code Sections 6-2-3 and 6-2-4, and

that constituted a p:::ohib:t:.ve ba::::::ler to Chibardun's entry into

Rice Lake.

To the extent that the "~lcense Agreement" provisions can be

deemed to touch upor: II ::-:.gh:: . --: ~ . way :T,anagement" (rather than serving

s::::':'ely as entry ba:-::.-?:-s , .:.~.\, a::-e not protected by the "safe

harbo:::" of Section ::~. c~· . :.- A::: unless they are "competitively

neut.ral and nond:'~·:·:.:nlna::,_:·y.II and unless any compensation

:::equi:::ed :i.s "fai:- ,::: :-eas:-:::.l~_':."." :'7 U.S.C. § 253 (c). Here, the

~i:y has sough:: :.~p;~- ~n':." ~lcense Agreement.'s onerous

p:::ovis i or.s upo:: : .... w ,:-.-:-::--'ibarduD, while leaving t.he

..• :. ~ :.::. ies regulated by the far less

:::est:::lct:.ve ar.::i ,,:,x~·-:.~:V"" :·: .. :~:'len::.s of its existing ordinances.

The laraer feES 1 ::.: :. n~ .: I:. -':." ::-equirements in the /I License

Agreement," not :::: ~' .. "" :. ~:n .: ,- ...:r:':' ':'ml ted reimbursement obl igat ions

and inderrm:i. fica::.:. c:::' ~.:. Cit:. ~ :.:: :.::::s. :::::::nder it impossible for a new
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entrant like Chibardun to compete with an incumbent monopoly like

GTE. Moreover, as GTE i t~sel f has recognized, these increased

expenses and unlimited liabilities far exceed any realistic

interpretation of "fair and reasonable" compensation. In sum, the

City's proposed "License Agreement" does not qualify for the

Section 253 (c) "safe harbor." Therefore, the Comm.ission has full

jurisdiction under Sectio~s 253(a) and 253(d) of the Act to preempt

the City's denial of entry to Chibardun.

B. Chibardun Has Standing As A Party In Interest

Chibardun agrees that "standing" requires a legally protected

interest that is concrete and particularized, and that has been

inJ~red by the cha~lenged action.

Chibardun has a lega~ 1y protected interest under Section

2:3a c: the Act not to be prohibited by the City from providing

t.::lecor:1ffiu:1::.cations serv::.ces :..:-: Rice Lake. Chibardun has filed

adeauate and complete appl:..catlons under the City's existing

ordinances for the excavatlon permits necessary to construct the

fac~:::ies over wh:ch W ' , 1..... provide its proposed services.

However, the City tas refused to grant Chibardun's excavation

pe~~.i- -: s accorda:-::e i:.s existing requirements and

proced~res. and has t:1ere:=:~ d:..rectly prohibited Chibardun from

prov:d~n9 :~s propos~d serv:~-s.

~hE City's allega::..ons t:1a: C~ibardun has withdrawn its permit

applications are erroneo....:s. C::ibardun has never notified the

Street Department or the C:..:y that it was withdrawing its appIi-

cations, nor has it ever bee;. notlfied by the Street Department or
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the City that the appl ica t ions have been denied, rej ected or

dismissed. Neither the applications nor the fee check have ever

been returned to Chibardun by the Street Department or the City.

Chibardun's rejection o~ the City's "License Agreement" on

June 9 I 1997, did not constitute a withdrawal of its permit

applications. Chibardun had no obligation to accept, or to

negotiate, additional obligations and restrictions that far

exceeded the requirements set forth in the City's existing

ordinances. Rather, it was entitled to demand that its permit

applications be processed and granted in accordance with the City's

existing requirements and procedures.

C. Chibardun's Petition Should Not
Be Dismissed As Premature

GTE asserts that Chibard~n's petition should be dismissed as

premature because: 1-"a. the c::;s'?: c·: the northern Wisconsin winter

has precluded its ab::lty t~ ~~V,? ~orward with construction until

the Spring of 1998; a~d :b, :n~ ::ty :ntends to adopt a permanent

right-of-way ordina~~~ ear:y :~ ... ac.. c. :GTE Comments, pp. 6-8). GTE

asks the Commissio~ :- c dlSr.-.:~~ :::':-::bardun' s petition, "with leave

to refile so that =~:tdrdu~ ~cty cha::enge the permanent ordinance

once it is adopted."

The primary -~ ~~~'~ p:8posal would be to preserve its

Rice Lake local exe::a::;g~ :;,.;::~:pJ~Y from Chibardun' s competition

until at least lat~ :S.9So. As detailed previously I the short

northern Wisconsin cons:-ruct:a~ season (May 1 to November 15) makes
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it essential for Chibardun to finalize its equipment and contractor

arrangements before the annual construction season begins, and to

commence construction as soon as possible after the ground thaws

if it is gOlng to be ab:e to commence operation of its proposed

Rice Lake telecommunications system during a given year. The

City's refusal to grant excavation permits in June, 1997 precluded

Chibardun from commencing service until late 1998. If the

Commission permits the City to further delay matters beyond the

commencement of the 1998 construction season, another year will be

lost and service commencement will be pushed back to at least late

1999.

At the time the City adopted its initial Interim Ordinance

{Exhibi ~ J ir: August 2E, ::'998, it specified that its duration

would be :::my months or unt:.: it adopted its permanent right-of-

way ordinance, wh:.chever cam"':' f lrst (Section 4). However, on

8ecember 29, ::'997, th'? City ,dc:::pted Ordinance No. 849-1 (Exhibit

K , extending its :r:terim Ord:nance an additional four months. In

other words, it now appears tna t the City does not expect to

finalize it.s "fut.ure" ordlna:1cE:- unt:.: at least late April or early

May of 1998 tha: :S, a::o:::r arrangements need to be wholly or

virtually comple:e~ :: constr~~t:on is to be undertaken during the

1998 season~

::::rnbardu:; sho~:::.1 havo:: L":"":-:~ granted its excavation permits and

allowed to enter en",:, Rlce ~a~- market during 1997. It has already

been delayed until at leas: late ::'998, and should not be further

delayed for another year or more by a dismissal that will only
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serve to perpetuate GTE's monopoly.

II. THE CITY'S REFUSAL TO GRANT CHIBARDUN'S PERMITS
CONSTITUTES A CLEAR AND DIRECT PROHIBITION OF ITS ABILITY
TO PROVIDE TELECOMMUNICATIONS SERVICES IN RICE LAKE

The City r s refusal to grant Chibardun I s excavation pe.rrni ts is

the sole and direct cause Chibardun's inability to provide

telecommunications services :D the Rice Lake market.

A. Chibardun Has Met Its Burden Of Proof
Under Section 253(a) Of The Act

Chibardun has demonstrated that the City has violated Section

253 (a) of the Act. In Chibardun has shown: (1 ) that it

needs excavation permits to construct its proposed Rice Lake tele-

communications system; (b) that it has filed applications with the

City that comply with the City'S existing ordinances, and that are

otherwise complete and qualified for grant under the procedures

employed by the City during :997 :0 process the applications of

numerous other entitles; and 'c' that the City has refused to grant

Chibardun's permit applicants un:ess and until it accepts onerous

obligations and responsibilities that are not required by existing

City ordinances. ~he City'S unlawfu: refusal to grant Chibardun's

permits has thus c:ear~y and directly prohibited Chibardun from

providing telecom~unications servlces in Rice Lake.

Rice Lake Code Sectlon ~ -=.~ :a: requires any entity making any

opening or excavation lr: any pub::c street, alley, way, ground or

5 idewalk / or in any Cl t '/ owne:J. easement / to have a perrni t . Chibar-

dun has proposed to construct a new underground telecommunications
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facility to serve Rice Lake. As the operator of telephone systems

in seven nearby northweste::::-r. Wisconsin communities r Chibardun has

determined that buried cable is far superior to aerial wires for

safety, reliability, maintenance and aesthetic purposes. Conse-

quently, before it can commence construction of any part of its

proposed Rice Lake system, Chibardun needs to obtain excavation

permits from the City.

On May 19, 1997, Chibardun filed applications with the Rice

Lake Street Department for Sl.X excavation permits (Exhibit A).

These applications complied fully with Rice Lake Code Sections 6-

2-3 and 6-2-4, and included all requested information and engin-

eering drawings. Under City'S established application

procedures, Chibardun's perml.ts should have been granted on the

same or next day (Exhibit ~ .

However, notwithstand:..ng Chibardun's compliance with its

exist:ng ordinances and app::..~ation requirements, the City refused

to grant the requisite pe~:ts. T~ first indicated that it would

de:ay action on the appl:..ca::..ons until it could draft and adopt

t:-:e ":: u t ure comprehens:..ve :Jrd :,,;,a;1ce" wr.ich the City Administrator

has admitted 18 a:..m<::::i at :r::..bardun. The Ci ty then requested

'2x[raneo~s r-ate, se:"'.':.::e, c-::-::·::..::..cation and interconnection data

:-,av:"ng no relevanc'? to :..ts now alleged right-of-way concerns.

~ra::t the permits unless and until

C::ibardun entered :..nt::::: d "::...:.. :"..,.nse Agreement" containing harsh and

'..:.nfavorable t'2rm::: that ::-:::..L.lrdun c8uld not possibly accept.

The City'S ::::-equ:re~en: rna: Chibardun enter into the proposed
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~License Agreement~ was unlawful and unreasonable because: (1) the

document imposed obliga:ions and restrictions far exceeding the

requirements in existing Rlce Lake ordinances; (2) these additional

obligations and rest~ictions were to be imposed upon the new

entrant Chibardun, but not upon the existing monopoly GTE; and (3)

the additional obligations and restrictions are so harsh and

expensive that they would preclude Chibardun from competing viably

in the market, especially against an entrenched monopoly like GTE.

It is a cardinal principle of administrative law that govern-

ments and their agencies a~e bound by their own rules as long as

they are in force, and tha: they may depart from their existing

rules only by amending them. ~.s. v. Nixon, 418 U.S. 683, 695-96

(1974); Service v. D\.:lles, 3~4 U.S. 363, 388 (1957). From the May

19, 1997 filing date of :=::-.:::>a~du:-:'s permit applications to the

p~esent, Rice Lake :=:od~ Se~::~:-:s ~-2-3 and 6-2-4 have clearly and

speci::cally set :t:- _ ........ s, :nsurance coverage, indemnifi-

ca'::on requirements .1::::: ~)t~:·~: ~ =-:)V:s:ons governing the City's grant

and oversight of eX:,t'JatlO:: p.:.~:;.::~. As long as its existing ord-

:nances specify o:-::y 1 Sl:.~ ~- excavation permits, the City

may not lawfull y ~l~-:"".• l:::i, ::;r ..;~~ :;egot iate or otherwise require

Ce~taln applica:-::~ a~~inistrative fee, or to reim-

bu~se the City ... - of its review, inspection or

supervlsory cost~. K:-- : .. :.; ... ::;:; exist ing ordinances establ ish

"Je~Ctge requirements for excavation

permittees, t.he C::y :;~.ly :::-:~ :dw:ully demand, impose, negotiate or

otherwise requ:~€: ~-:-:a::: p,::~.:::tees to obtain substantially
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greater or and expanded insurance coverage. As long as its

existing ordinances establish i:1demnification requirements that are

limited in scope and time, the City may not lawfu2.1y demand,

impose, negotiate or otherwise require certain permittees

indemnify i::. against liability for injuries "arising in any way"

from the operation, maintenance or use (as well as the construction

or removal) of its facilities, including claims resulting from the

negligence of City employees and agents and from exposure to

electromagnetic fields.

Contrary to the League's assertions (League Comments, p. 5),

Chibardun is not saying that a municipality may never modify its

ordinances in response to changlng circumstances. Rather, Chibar-

dun asks only that the Ci::y and other municipalities apply the

requirements of their existl~g ordinances to all applicants and

permittees.

can change i::

~~ an ord:na;.c~ becomes outmoded, the municipality

but It must app:y the existing ordinance to all

entities while it remalns :r: effect, and then apply the new

ordinance to all entities once :: goes into effect. What the City

must be prevented fro~ dOlng lS applying the requirements of its

eXlsting ordinances to G~E and other incumbent utilities, while

dema~ding ::.ha:: Chlbardu~ and 2ther potential new entrants agree to

more stringent requ:~emen:s contained in the City'S existing

Notwi::.hstandlng ::hat G7E has sought and obtained at least two

excavation per"mits wD::e :nibardun's applications have been

pending, the City has no: attempted to impose any of the additional
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requirements in its "License Agreement" upon GTE. As a large and

well-established incumbent, G~E does not need to be given any more

competitive advantages in Rice Lake than it already possesses.

Finally, the obligations and restrictions in the "License

Agreement" are so harsh and expensive that Chibardun could not

possibly agree to them and survive as a viable competitor in Rice

Lake. For example, the City's proposed indemnification requirement

encompasses such a broad range of individuals (including City

employees and agents, even when negligent), post-construction

activities (including operation and usage) I and potential claims

(including electromagnetic exposure) that Chibardun would be wholly

unable to limit or control the amount, scope or duration of its

potential liability. Wit.h s~c~ a ::"ndeterminate and uncontrollable

1 iabil i ty on its ba:"ance sr.,::,e:, Chibardun would not be able to

obtain a loan from a::.y :.ende:- presently k.nown to it. Likewise,

the advance one-year and :~ree-year construction plans and

schedules required tc be sub~:::ed by Chibardun would tell GTE well

in advance exactly how C~lbarj~~ p:"anned to develop its system, and

give GTE plenty of :~~e :0 ~~~~e~ent counter moves to neutralize

or defeat these p:"d::S. Aga::., :..:: addition to the $10,OOO-versus-

$18 fee dispari:.)-'. =~.:ba:-j·~~:: w:)'~:"d be required to bear the

substantial and unco:-:::ro:":"a: ··d::i:..::.ional cost of reimbursing the

City for "any and a:':" :::,')s~:-' ..... :::..:.:::-. :he City might incur to review,

inspect or supervis.::,. C~:.:.bard.;::'s activities. These financial and

planning/intelligen~~ d:..sadvantages would destroy Chibardun's

capability to offer v:db:'e :::o~Detition to GTE in Rice Lake.
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In sum, Chibardun has met i~s burden of proving that the City

has prohibited its abi:i:y to provide telecommunications services

in Rice Lake. Like the municipality in Classic Telephone. Inc.,

11 FCC Rcd 13082 (1996), t.he City has denied a potential entrant

the local authorizat.ion needed t.o enter a local market, even though

the prospective competit.or has satisfied all of the existing

qualifications and requirements for grant of such authorization.

This violation of Section 253 (a) requires preemption, and the

Commission should order the Ci ty to grant Chibardun' spending

applications promptly under ltS exist.ing ordinances and procedures,

so t.hat. Chibardun car. const.ruct and commence operation of its

proposed Rice Lake syst.em during 1998.

B. Chibardun Was Entitled To Prompt Grant
Of Its Excavation Permits

As demonstrated in Sxt~b~t 8, virtually all of the ninety-

eight :95, excava:ior. pe~.:~ app::cat.ions processed by the City's

St.reet Department during t~e ::rs: ten months of 1997 were granted

or: ~he very same day they wer'::' submitted. Moreover, the vast

rna j ori ty 0: t.hes'.:- appJ..:.. ca t :"O:1S were granted in ministerial or

"r'Jbber s:ampe:::" :as:::.or:. w--" ::.~tle or no review by Street

The City'S ass~r::or. ::-.'1.~ slgnificant review of excavation

perrm t applicat:,o:1S was r.e:essary to minimize right-of-way

d:.sruption (City Jpp., t=:p. O"'-':J ~s belied by its failure to employ

such review lr: :ts process:r:g 0: the 98 applications it granted

during the perlod bracKe::ng the submission of Chibardun's
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applications.

The City also claims that it could not simply grant Chibar

dun's permit applications without first addressing "increased use

of the rights-of-way by additional. and potentially multiple new

providers" (Ci ty Opp. I p. 38). Yet. as demonstrated in Exr.ibi t D,

the City has been dealing wlth multiple permittees and users before

and afte~ Chibardun filed its application. During the first ten

months of 1997, the City g~anted excavation permits to nineteen

different entities, including GTE; Wisconsin Gas Company; Rice Lake

Water Utility;. Rice Lake Electric Utility; Del's Excavating &

Trucking; B&D Services; H&E, lnc.; L&L Excavating; STAAB; Kirckof

Plumbing; Antczak Construction; Big Bike Parts; Certified Inc.;

Mancl R&M Excavating; Meyers Electric; Leroy Zingler; Alan Klasi;

F. Daniel Mani; and Earthmovers Inc.

Finally, the City alleges that it "knew practically nothing

~bou: [Chibardun] -- includi~g suct things as what services would

be provided and whether Ctibarj~r. had obtained the requisite cert

if icat ion f rom the [WPSC] so t hat it could provide telecommuni

cations se~ices within R:.ce :"'ake a~d within the state" (City Opp.,

p.p. 40-:;. It clalms no'.:: to k:1oW whether Chibardun "would

actually be capable of maklng use of the rights-of-way space 1': was

seeking to excavate II '1d. However, Chibardun is neither a new

start-up company nor a newcom~r :0 the Rice Lake area. Rather, it

1S a local northwest err. W:sconS1r. company that has long provided

local exchange se~lce :0 SlX land now seven) communities within

a 3-to-22 mile radlus of R:ce Lake. Chibardun's service record and



34

operations are well-know~ by M~, Hanson and the many other Rice

Lake residents that have asked it to provide service in Rice Lake.

They were, and remain, readily ascertainable by any City official

willing to make a phone call o~ two to the governments, media or

Chambers of Commerce within these nearby communities.

In sum, Chibardun had every right to expect that its excav-

ation permit applications would be processed and granted according

to the same expeditious Street Department procedures applied to the

98 applications of the other 19 entities that sought such permits

during the first ten months of 1997.

III. THE CITY'S PROHIBITION OF CHIBARDUN'S ENTRY
IS NOT PROTECTED BY SECTION 253(c) 'S SAFE HARBOR

As the City notes, Sect:on 253 'e) provides a "safe harbor" for

local governments to mana9E: public rights-of-way and to require

:alr and reasonable compensation from telecommunications providers

- - if they do so "on a cornpet:::vely neutral and nondiscriminatory

basis,"

Section 253(c

requirements that:

:8 :ntendc:d to permit "state and local legal

re~u:rt~~ the tlme or location of excavation

:0 preserve effec::v~ :ra:::- ::ow, prevent hazardous road condi-

t:" or.s, or rr.in:"r:'.::~ r.::;:.: c'::: ::;-,Pd:t s ; .:2: require a company to place

::s than overhead, consistent with

the req'J:.remen':s ::r.pos-::-d ":. ,,:-~-::r utility companies; (3) require

a compa:1y to pay :-~ ~ ::;v::::r an appropriate share of the

in=~~ased st~ee: ~epa:: a~j pav~~9 ~asts that result from repeated

excavation; .. .
,.." :oca~ zoning regulations; and (5) require
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a company to indemnify the Ci ty against any claims of injury

arising from the company's excavat.ion." Classic Telephone, Inc.,

11 FCC Red 13082, 13103 (1996). I:. is not intended to allow local

governments to reacr. beyond tradicional rights-of-way matters in

order to impose a redundant "chird tie:r;-" of telecommunications

regulacion on top of traditlonal federal and state regulation. TCl

Cablevision Of Oakland County, Inc., FCC 97-331, released September

19,1997, at para. 105; Classlc Telephone. Inc., FCC 97-335, at

para. 34.

At. minimum, the "competitively neutral" and "nondiscrim-

inatory" element.s of t.he Sect lOr. 253 (c) safe harbor require the

local government. co t.reat sl~l:ar:y situated entities in the same

manner. Classic Telephone. :nc., :: FCC Red at 13102.

Assuming arguendo that :ne dispute herein entails substantive

r:..gr.: - of -way managem,,:,::: lSS~.~:-' ra:::er chan the City 1 s refusal to

ordlnances and prac~ ~ -~S,

l~~~:=ations under its existing

'::Y's t.reat.ment of Chibardun would

st::'1: noc qualify:,': the S-:-~ ::;:: :::53 (c) safe harbor.

Rather, the C:.~y's :::r,;:.;;:~"'":::: ,: ::::hibardun vis-a-vis GTE and

ltS oche.::- perml::::""-'" :~ :::::- l::~ :7":;'''''':::::'S 0: "competitive neutrality"

and "nondis cr irr,l ::' I'

,
.... . Chibard'~:.

GTE .'.
grant e:: :::

~::e of twenty enti ties (including
.....:. ,=,xcavat..ion permit applications

.. I "same day" or "next day" basis
~ _ :-S' " .. :""::::':-:5 of 1997.

2. Chibardt.:r-. • ~- b-:.:: ~ r,,:,q'.,;i red by the City to pay a
$::"0,000. -- :-:~:.. e 1t can receive its excavation
perTni:::;, ::-:;~.?ared ~ ::he $lO.OO fees paid by GTE and the
eight.ee:,. :-t;.€-: .:,-:::::.::.es receiving excavation permits
dur:'~1 ::.rs: :~~ mont.hs of 1997.
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3. Chibardun is the only entity applying for excavation
permits during the first ten months of 1997 (including
GTE) that has been asked or required by the Ci ty to
reimburse it in an open-ended fashion for "any and all"
costs it mlght: incur for review, inspection or
supervision of the permittee's activities.

4. Chibardun is the only excavation permit applicant during
the first ten months of 1997 (including GTE) that has
been required by the City to give any more that several
days' or weeks' notice of its construction plans.
Instead, Chibard~n has been asked to submit one-year and
three-year construction plans and schedules that will
give GTE and other potential competitors invaluable
advance notice of :ts Rice Lake construction and service
plans.

5. Chibardun is the only excavation permit applicant during
::.he first ten months of 1997 (including GTE) that has
been asked by the City to identify its independent
contractors before beginning construction. This advance
information can g:ve others the ability to tie up the
contractors at the tlme they are needed by Chibardun.

6. Chibardun is the on:y excavation permit applicant during
the first ten mont!:s of 1997 (including GTE) that has
been asked or req~:red by the City to provide virtually
~n:i~ited and un~J~:~ollable indemnification of the City
wi t.h respect to a neg 1 igent acts by the City I sown
employees and agents: c activities occurring long after
the actua':' exc:ava:.:. :ms have been completed (including
operation and usa?,:: 0: facilities); and (c) injuries
unrelated to ex:avat:on and construction (including
e:ect.romagnetic exposure

7. Chibardun 1S tne on:y excavation permit applicant during
:.~e f:.rs: :er: mon:-_~.s 8: 1997 (including GTE) tha: has
been asked or req~:~~d by the City to purchase insurance
coverao,:: far :n eX=-55 of the coverage requirements set
forth :n tho=. ~':ty':-' ..... x:..st:ng ordinance.

k Cr:ibard~:: :.. s ::: he ::':~ ~ y excavation permi t appl icant during
the firs: t€::n me::: ::50: :997 : including GTE) that has
beer: aSKed 0: re~·.. :":""'d .:Jy ch€:: Cit.y to give the City free
use of tn€:: s~rp:u~ SDac€:: on its poles, conduits and other

c. ChibardL:n.:.s :h,::, '-,::~v -2xcavarion permit applicant during
th€:: :: ::'~st :02:: ir.Q::t:--.S ::l:: :997 (including GTE) that has
been asked ~r ~~~~~red by the City to furnish an
:. ::rev8cab::' -=- ~,S:',·:. '- :. e:. t e:- of credi t .
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10. Chibardun is the only excavation permit applicant during
the first ten months of 1997 (including GTE) that has
been asked or required by the City to agree to relocate
or remove its telecommunications facilities, at its own
expense, from any right - of -way at the request of the
City.

11. Finally, Chibardun is the only excavation permit appli
cant during the first ten months of 1997 (including GTE)
that may be required to obtain the City's prior written
approval before selling its facilities to another
telecommunications provider.

It is hard to imagine what more the City could propose to tilt

the Rice Lake telecommunications playing field further in GTE's

favor, or to single out Chibardun for more onerous and expensive

obligations that other excavatior. permittees. Its anticompetitive

and discriminatory treatment of Chibardun precludes the City from

claiming the protection of th~ Section 253(c) safe harbor.

CONCLUSION

Section 253 (d) cf the '=-::;~.::'·::-::..::::a':::cms Act orders the Commission

to preempt the enfor::::~men: ~~y state or local statute, regu-

lation or legal requ:remen: t~a: v:olates Section 253(a). Here,

the City'S refusal ':::' 9rant eX::"CiVa:.:..or: permits for the construction

of Chibardun's prc~::;sed R:::::~ ~ake telecommunications system has

alr~ady prohibit~d =-:::'bard·.:::·~ at:.:ity to provide telecommuni-

cations services :.:: F.:.~e :"',p'.-' i--.:r:.~o 1997 and most of 1998, and

threatens to ext~:1:j :~·.:s r: :,:':,:'::"0:". to lengthy future periods.

Chibardun requests :::"" ::)~.:-.:.ss:.c~ to preempt the City from

continuing to refus~ to ~r~::::ess Cnlbardun's permit applications

promptly in accordance w:th :~~ City ordinances and procedures that
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have been in effect f:::-om their May 19, 1997 filing date to the

present, and from imposing 0:::- attempting to impose upon Chibardun

onerous additional obligations and restrictions that exceed the

requirements of its existing ordinances.

Respectfully submitted,
CHIBARDUN TELEPHONE COOPERATIVE, INC.
CTC TELCOM, INC.

By ~.
Gerard

Their attorney

Blooston, Mordkofsky, Jackson
& Dickens

2120 L Street, N.W.
Washington, D.C. 20C37
(202) 659 - 0830

Dated: January 6, 1998



CHIBRRDUN TELEPHONE Fax:71S-837-1750

PICL*"7%OH

I, Rick Ve~9in, hereby 8tate the following:

1. I am the lXecutive Vice Preaident and General Manager
of Chibardun Telephone Coopera~1ve, Inc. (Chibardun).

2. I have read and am familia~ ~ith the DP8tition Por
gec~ion 253 Preemption ft which was filed with the
Federal Communications Commission (FCCl an behalf of
Chibardun llnd its subsidiary C'l'C 'releorn, Inc. (C"l'C} on
October 10, 199? 7h1e document was prepared under my
direction and supervision.

3. I have reviewed and am !am11iar with the "Reply Of
Chibardun Telephone Cooperative, Inc. And CTC ~elcam,

Inc." which is being filed with the FCC in CC Docket
No. 97-219 on behalf ot Chibardun an~ CTC on January 6,
1999. This document was also prepared under my
dir.c~ion and supervision.

~. With the exception of those facts of which official
notice c&n be taken, all factual statemenes and
representations contained in ehe referenced "Petition
'or Section 253 Pr$emption- and "~eply of Chib&rdun
Telephone Cooperative, Inc. And eTC T~lCom, Inc." a.re
true and corr8ce to the ba8t of my knowledg8,
inrormat1on and belie!.

I declare under penalty of perjur~ that th~ foregoing 18
true and corr~ct. Executed on this day ot January, 1998.

'\



CER~IF=CATE OF SERVICE

I, Sharmon B. Truesdale, an employee in the law firm of
Blooston, Mordkofsky, Jackson & Dickens, hereby certify that on
this 6th day of January, 1998, I did send by first-class mail, a
copy of the foregoing "Reply of Chibardun Telephone Cooperative,
Inc. and CTC Telcom, Inc." to the following individuals:

Janice M. Myles
Common Carrier Bureau
Federal Communications Commission
Room 544
1919 M Street, N.W.
Washington, DC 20554

Claudia Pabo
Common Carrier Bureau
Federal Communications Commission
Room 544
1919 M Street, N.W.
Washington, DC 20554

Anita T. Gallucci
Rhonda R. Johnson
Boardman, Suhr, Curry & Field
1 South Pinckney Street, Suite 4:0
P.C. Box 927
Madison, W= 53701·0927

John F. Raposa
Cody Wilbanks
G~E Servlce Corpora::::;n
P.C. Box 152092
:rvlng, ~X 75015-2092

Gail I... Polivy
G~E Serv:..ce Corpora:::.or.
1550 M Street, ~.W.

Su::.te 1200
Washlngton, DC =C~3~

KeCla Boney
L::.sa B. Smith
M:::-I Telecommun:..cat:on5 Corp::;:--i::':J;'
:"8,~: ?ennsylvar::.a AvenLle, ~~.~'.

Wash:..ngtor., DC 2COOC

-:;ohn W. Pestle
Patrick A. Miles,
Varnum, Riddering,
Bridgewater Place
333 Bridge Street,
Grand Rapids, MI

~.W., Su::e 1700



Dan Thompson
League of Wisconsin Municipalities
202 State Street, Suite 30e
Madison, WI 53703

Edward J. Huck
Wisconsin Alliance of Cities
P.O. Box 336
Madison, WI 53703-0336

Mary McDermott
Linda Kent
Keith Townsend
Hance Haney
United States Telephone Association
1401 H Street, N.W.
Suite 600
Washington, DC 20005

Stephen C. Garavitc
Mark C. Rosenblum
AT&T Corporation
295 N. Maple Avenue
Room 32522Gl
Basking Ridge, NJ C7920

I:'S,Inc.
1231 20th Street, K.W.
Washington, D.C. 2C2j~


